
 

 

UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 

      

Southwest Power Pool, Inc.   ) Docket No. EL14-___-000 

 

PETITION FOR DECLARATORY ORDER 

OF SOUTHWEST POWER POOL, INC. 

 

 Pursuant to Rule 207 of the Rules of Practice and Procedure of the Federal Energy 

Regulatory Commission (“Commission” or “FERC”), 18 C.F.R. § 385.207, Southwest 

Power Pool, Inc. (“SPP”) files this Petition for Declaratory Order (“Petition”) seeking the 

Commission’s confirmation that the acceptance of a notice of termination of a point-to-

point (“PTP”) transmission service agreement, filed in accordance with the 

Commission’s regulations, does not preclude a transmission provider from seeking 

contract damages for breach of the service agreement in a court of appropriate 

jurisdiction. 

I. INTRODUCTION 

 In this Petition, SPP seeks the Commission’s confirmation that nothing in the SPP 

Open Access Transmission Tariff (“Tariff”), Commission regulations, or Commission 

orders accepting notices of cancellation or termination of PTP transmission service 

agreements is intended to diminish SPP’s rights to seek contract damages in a court of 

appropriate jurisdiction for breach of a PTP service agreement.  The need for this Petition 

arises out of a current dispute between SPP, a transmission provider, and AES Shady 

Point, LLC (“AES”), a former PTP transmission customer.  AES executed a PTP service 

agreement committing to pay for one year of service (“AES PTP Agreement”).  AES 

subsequently defaulted on that obligation.  In accordance with the SPP Tariff and the 
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Commission’s regulations,
1
 SPP filed a notice of termination of the AES PTP Agreement, 

which the Commission accepted.
2
  SPP invoiced AES for the one year of service for 

which AES contracted under the AES PTP Agreement, but AES now claims that, as a 

consequence of the accepted notice of termination, it is relieved of its obligations to pay 

for the service for which it contracted, arguing that the only remedy available to SPP for 

AES’s non-performance is termination of service.
3
   

The Commission should confirm that there is no merit to AES’s position that the 

Commission relieved it of its payment obligations.  To be clear, the scope of this petition 

does not include a request that the Commission determine that SPP is entitled to contract 

damages or that the Commission determine those damages.  SPP seeks only a 

Commission order confirming that the Commission’s order permitting the termination of 

service is not intended to affect in any way SPP’s ability to obtain damages in a court of 

appropriate jurisdiction.  

AES’s position regarding the meaning of the Commission’s order would mean 

that anytime SPP filed, as required, a notice of cancellation or termination for 

nonpayment, it would be precluded from seeking to recover the amounts the customer 

contracted to pay.  Transmission customers could commit to take and pay for any amount 

of service for any length of time and then simply default on their payment obligations 

without consequence.  Transmission customers could tie up capacity for years (as AES 

                                                 
1
  18 C.F.R. § 35.15. 

2
  See Sw. Power Pool, Inc., Letter Order, Docket No. ER13-989-000 (Apr. 23, 

2013) (“Termination Acceptance Order.”) 

3
  Attachment A:  Letter to Tom Dunn from Lundy Kiger dated June 12, 2013. 
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did here) and simply walk away from their agreement to pay for that capacity whenever 

SPP terminated service for nonpayment.  This obviously is an absurd outcome and not 

one the Commission’s regulations or its orders accepting terminations pursuant to its 

regulations could ever have contemplated.   

The Commission, of course, cannot award damages and has repeatedly indicated 

that the place to seek contract damages is in state court.
4
  But, while transmission 

providers are required, before terminating service, to notify the Commission of 

terminations of service when there are customer defaults, the purposes of requiring the 

filing of such notices “is to protect wholesale purchasers and customers from unexpected 

terminations of service”
5
 and to provide the Commission the “opportunity to review the 

cancellation or termination to ensure that it is just and reasonable.”
6
  Nothing in the 

Commission’s regulations or its orders accepting notices of cancellation or termination 

limits a transmission provider’s rights to seek damages in an appropriate court from a 

defaulting customer.  

Because there is a concrete controversy between the parties that the Commission 

can and should resolve, the Commission should grant SPP’s request for a declaratory 

order.  The Commission plainly is in the best position to interpret its own regulations and 

orders to resolve the controversy.  Commission confirmation of the intent of its notice of 

cancellation or termination regulations and orders accepting such notices will provide 

                                                 
4
  See infra notes 44-45. 

5
  UGI Utils., Inc. v. PJM Interconnection, L.L.C., 95 FERC ¶ 61,072, at 61,199 

(2001). 

6
  Pac. Gas and Elec. Co., 51 FERC ¶ 61,371, at 62,263 n.13 (1990).   



4 

needed guidance and uniformity throughout the multi-state SPP region, as well as 

throughout the country, of the intent of the Commission’s actions in this area.  Absent the 

issuance of a declaratory order, courts will be left to try to glean the intent of the 

Commission’s regulations and orders, leading to potentially varying outcomes in the 

different states of the SPP region.   

Accordingly, SPP requests that the Commission issue a declaratory order 

confirming that:  (a) Section 7.4 of the SPP Tariff does not limit SPP’s right to seek 

contract damages in an appropriate court in cases of default; (b) nothing in the 

Commission’s regulations requiring that transmission providers submit notices of 

cancellation or termination to the Commission before terminating service for default 

limits a transmission provider’s ability to seek damages for breach of contract in an 

appropriate court; and (c) the Commission’s letter order accepting SPP’s notice of 

termination of the AES PTP Agreement
7
 does not limit SPP’s rights to seek damages in 

an appropriate court for breach of the AES PTP Agreement.  Again, SPP does not seek 

any determination regarding its claim for damages or what those damages may be, which 

SPP intends to pursue in an appropriate court.  

II. BACKGROUND 
 

 A. Parties 
 

  1. AES Shady Point, LLC 

 

AES is the owner and operator of a coal-fired electric generation facility located 

in the State of Oklahoma.  AES is an eligible customer under the SPP Tariff and a 

                                                 
7
  See Termination Acceptance Order. 
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signatory to the AES PTP Agreement under which it contracted for one year of 

transmission service.   

2. SPP 

 

SPP is a Commission-approved regional transmission organization (“RTO”).  It is 

an Arkansas non-profit corporation with its principal place of business in Little Rock, 

Arkansas.  SPP currently has 76 Members serving more than 6 million households in a 

370,000 square-mile area.  Its Members include 14 investor-owned utilities, 11 municipal 

systems, 13 generation and transmission cooperatives, 5 state agencies, 11 independent 

power producers, 12 power marketers, and 10 independent transmission companies.  As 

an RTO, SPP administers open access transmission service over approximately 48,930 

miles of transmission lines covering portions of Arkansas, Kansas, Louisiana, Missouri, 

Nebraska, New Mexico, Oklahoma, and Texas, across the facilities of the SPP 

Transmission Owners.
8
  SPP is a signatory to the AES PTP Agreement under which it 

contracted to provide one year of transmission service to AES. 

 B. AES’s Point-To-Point Transmission Agreement With SPP 
 

In 2006, AES submitted a request to SPP for firm PTP transmission service from 

AES to the AEP West region.  The requested PTP transmission service was for one year 

beginning in January 2008.  Based on its Aggregate Transmission Service Study 

Procedures, SPP determined that no Network Upgrades were required to provide the 

requested service and, therefore, granted AES 271 MW of PTP transmission service to 

commence on January 8, 2008.   

                                                 
8
  See Sw. Power Pool, Inc., 89 FERC ¶ 61,084 (1999); Sw. Power Pool, Inc., 86 

FERC ¶ 61,090 (1999); Sw. Power Pool, Inc., 82 FERC ¶ 61,267, order on reh’g, 

85 FERC ¶ 61,031 (1998). 
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Pursuant to Section 17.7 of the SPP Tariff, AES subsequently requested five 

separate one-year extensions of the service commencement date.  Pursuant to this section 

of the SPP Tariff, a transmission customer may obtain up to five one-year extensions of 

the commencement of service by paying an annual reservation fee equal to one-month’s 

charge for firm transmission service for each year or fraction thereof.
9
  For extensions of 

one year or more, the transmission customer must request the extension no later than 

ninety days before the Service Commencement Date.
10

 

In 2007, AES timely requested a one-year extension of the commencement date 

for the PTP transmission service.  In 2008, 2009, and 2010, AES made and was granted 

three additional one-year extensions.
11

  SPP and AES executed new PTP agreements for 

one year of service to reflect the new dates of service. 

In 2011, AES requested and was granted the fifth and final one-year extension of 

the service commencement date permitted under Section 17.7.
12

  In its 2011 request, AES 

stated that its request was “the last deferral option available to our company on this 

                                                 
9
  See SPP Tariff at Section 17.7. 

10
  See id. 

11
  In 2008, AES failed to give timely notice of its desire for a one-year extension of 

the commencement date for the transmission service within the ninety-day period 

required under Section 17.7 of the SPP Tariff.  Therefore, SPP requested a waiver 

of the notice requirement under its Tariff.  The Commission granted the waiver 

and AES was allowed to extend the commencement of its transmission service for 

an additional year.  See Sw. Power Pool, Inc., 126 FERC ¶ 61,088 (2009).   

12
  In 2011, AES again failed to give timely notice of its desire for a one-year 

extension for the commencement date of its transmission service with SPP.  

Therefore, SPP again requested a waiver of the notice requirement under its 

Tariff.  The Commission granted the waiver and AES was allowed to extend the 

commencement of its transmission service for a final year.  See Sw. Power Pool, 

Inc., 138 FERC ¶ 61,054 (2012). 
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specific transmission agreement, and we are budgeted for the deferral (1) payment in 

2012, and we have it in our long term budget plan to begin making monthly payments for 

the full service beginning in January 2013.”
13

  AES and SPP executed a final AES PTP 

Agreement to reflect a service commencement date of January 8, 2013, and a contract for 

one year of service.
14

  

C. Cancellation Of The AES PTP Agreement 

Service commenced under the final AES PTP Agreement on January 8, 2013.  

Upon commencement of service, SPP’s credit policy in Attachment X of the SPP Tariff 

required AES to provide additional financial security.  SPP notified AES that AES was 

required to provide the additional security by February 11, 2013.
15

  The first invoice for 

service under the AES PTP Agreement was dated January 31, 2013, with a payment due 

date of February 20, 2013.
16

  AES failed both to provide the additional financial 

security
17

 and to pay the January 31, 2013 invoice for the first month of PTP transmission 

service. 

                                                 
13

  Attachment B:  Letter to Carl Monroe from Lundy Kiger dated December 20, 

2011 (“2011 AES Extension Letter”) (emphasis added). 

14
  Attachment C:  AES PTP Agreement, Service Agreement No. 2423, 

Specifications § 1.0. 

15
  Attachment D:  Letter to Robert Durham from Phil McCraw dated February 7, 

2013 (Notice to Cure Total Potential Exposure Violation). 

16
  See Attachment E:  Letter to Robert Durham from Phil McCraw dated February 

21, 2013 (January 31 Invoice attached). 

17
  AES provided a portion of the required financial security to SPP, but told SPP 

that it did not have sufficient cash available to post the entire amount required 

under Attachment X.  SPP provided AES with a notice to cure and to provide the 

full amount of the financial security.  See SPP Tariff at Attachment X, Articles 

5.3 and 8.3; Attachment D (Notice to Cure Total Potential Exposure Violation).  

AES failed to provide the additional financial security during the cure period.  As 

(Cont’d . . . ) 
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Because AES failed to pay the January 31, 2013 invoice timely, in accordance 

with Section 7.4 of the SPP Tariff,
18

 on February 21, 2013, SPP sent AES a Notice to 

Cure Non Payment of the January 31, 2013 invoice.
19

  AES’s cure period ended February 

25, 2013, without AES remitting payment to SPP for the January invoice.  Consequently, 

as of February 25, 2013, AES was in default of the AES PTP Agreement. 

Section 7.4 of the SPP Tariff provides that “[u]pon the occurrence of such a 

default, the Transmission Provider may initiate a proceeding with the Commission to 

terminate service but shall not terminate service until the Commission so approves any 

such request.”
20

  Therefore, on February 26, 2013, based on AES’s default due to 

nonpayment of its PTP transmission service agreement, SPP submitted, pursuant to 18 

C.F.R. § 35.15, a notice of termination of the AES PTP Agreement, effective February 

25, 2013, the date AES’s cure period under Section 7.4 ended.
21

  On April 23, 2013, by 

                                                 

( . . . cont’d) 

a result, SPP terminated AES’s rights under Attachment X of the SPP Tariff.  See 

SPP Tariff at Attachment X, Articles 5.3.3 and 8.3.  Attachment F:  Letter to 

Lundy Kiger from Scott Smith (Notice of Termination under the SPP Credit 

Policy) dated February 15, 2013. 

18
  Section 7.4 of the SPP Tariff provides that failure of a transmission customer “to 

make payment to the Transmission Provider on or before the due date as 

described [in Section 7 of the SPP Tariff], and such failure of payment is not 

corrected within two (2) business days of receipt by the Transmission Customer 

of a written notice to cure such failure sent by the Transmission Provider, via any 

normal means of business communication, a default by the Transmission 

Customer shall be deemed to exist.” 

19
  Attachment E. 

20
  SPP Tariff at Section 7.4 (emphasis added). 

21
  See Request to Terminate Point-to-Point Transmission Service Agreement of 

Southwest Power Pool, Inc., Docket No ER13-989-000 (Feb. 26, 2013). 
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letter order, the Commission accepted SPP’s filing and cancelled the AES PTP 

Agreement, effective February 25, 2013.
22

   

On May 31, 2013, SPP sent a final invoice dated May 28, 2013, to AES for the 

amount owed to SPP for the one year of service for which AES contracted to pay under 

the AES PTP Agreement.  The invoice reflected the amount due for the term of January 

8, 2013, to January 8, 2014, net of the financial security provided by AES in accordance 

with Attachment X of the SPP Tariff, which SPP liquidated at the time of nonpayment.
23

   

On June 12, 2013, AES responded by letter asserting that it had no obligation to 

pay for service after February 25, 2013, because the Commission had accepted SPP’s 

request to terminate the AES PTP Agreement and that “the only remedy available to SPP 

under the Service Agreement and the SPP Tariff for AES Shady Point’s 

nonperformance . . . was termination of service,” which SPP already had achieved.
24

   

III. THE COMMISSION SHOULD EXERCISE ITS DISCRETION TO ISSUE 

A DECLARATORY ORDER 

 

 A. A Declaratory Order Is Appropriate To Remove Uncertainty 
 

Section 554(e) of the Administrative Procedure Act (“APA”) provides that an 

agency in its sound discretion may issue a declaratory order to terminate a controversy or 

remove uncertainty.
25

  Following this APA guidance, Rule 207(a)(2) of the 

Commission’s Rules of Practice and Procedure “expressly provides for petitions seeking:  

                                                 
22

  See Sw. Power Pool, Inc., Letter Order, Docket No. ER13-989-000 (Apr. 23, 

2013). 

23
  Attachment G:  Letter to Lundy Kiger from Tom Dunn dated May 31, 2013 (Final 

Invoice for Transmission Service).  

24
  See Attachment A. 

25
  5 U.S.C. § 554(e). 
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‘A declaratory order or rule to terminate a controversy or remove uncertainty.’”
26

  The 

Commission provides such relief when it “finds that it is in the public interest and a 

proper exercise of its discretion to provide requested interpretations and clarifications . . . 

in order to provide clarity for the parties.”
27

   

As discussed below, it is in the public interest, and therefore, a proper use of the 

Commission’s discretion, to issue a declaratory order to resolve uncertainty and confirm 

that the Commission’s letter order accepting the termination of the AES PTP Agreement 

for nonpayment in accordance with Section 7.4 of the SPP Tariff and Section 35.15 of the 

Commission’s regulations does not preclude SPP from seeking contract damages in an 

appropriate court for the contract breach.  Because of the widespread, nationwide 

applicability of the Commission’s regulations concerning notices of cancellation or 

termination and the SPP-wide applicability of the SPP Tariff provisions regarding the 

termination of service upon default of service agreements, it is an appropriate use of the 

Commission’s discretion to issue a declaratory order to resolve the uncertainty raised by 

SPP’s and AES’s conflicting positions regarding the meaning of the Commission’s 

acceptance of the notice of termination of the AES PTP Agreement and whether it and 

other similar orders accepting notices of termination are intended to preclude court 

actions for breach of contract. 

                                                 
26

  USGen New Eng., Inc., 118 FERC ¶ 61,172, at P 18 (2007); 18 C.F.R. 

§ 207(a)(2). 

27
  Nicole Gas Prod. Ltd., 103 FERC ¶ 61,328, at P 12 (2003); see also Colonial 

Pipeline Co., 116 FERC ¶ 61,078, at P 45 (2006) (“The Commission has found 

that, in certain instances, it is useful to remove uncertainty regarding rate 

methodology issues prior to construction of a project and prior to the filing of 

proposed rates because the assurances facilitate financing and other investment 

decisions.”).   
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B. A Declaratory Order Is Appropriate Because The Commission’s 

“Special Expertise” Is Needed To Provide Uniformity With Regard 

To The Interpretation Of Its Own Regulations And Orders 

 

While the Commission may defer to courts on some contract related issues, it 

issues declaratory orders concerning jurisdictional contracts when: (1) the Commission 

possesses a “special expertise” that makes its determination particularly appropriate; (2) 

there is a need for uniformity in interpretation; and (3) the issue is important to the 

Commission’s regulatory responsibilities.
28

   

As detailed below, the declarations sought in this Petition meet these criteria.  

1. The Commission has special expertise to interpret its own orders, 

regulations, and jurisdictional tariffs 

 

The Commission has determined that it has “special expertise” to interpret its own 

orders,
29

 the terms of jurisdictional tariffs as they are incorporated by reference into 

disputed contracts,
30

 and contracts routinely involved in Commission matters.
31

    

The declarations sought here involve the interpretation of the Commission’s own 

regulations and orders as well as the SPP jurisdictional tariff.  Specifically, resolving the 

uncertainty created by SPP’s and AES’s opposing views requires an interpretation of 

Section 35.15 of the Commission’s regulations, Section 7.4 of the SPP Tariff (which is 

                                                 
28

  See Ark. La. Gas Co. v. Hall, 7 FERC ¶ 61,175, at 61,322 (1979).   

29
  Rocky Mountain Natural Gas Co., 79 FERC ¶ 61,085, at 61,399 (“[T]he 

Commission is the appropriate party to interpret its own order.”), order on reh’g, 

80 FERC ¶ 61,163 (1997). 

30
  Rockies Express Pipeline LLC, 145 FERC ¶ 61,179, at P 31 (2013). 

31
  Mich. Wisc. Pipe Line Co., 32 FERC ¶ 61,408, at 61,911 (1985) (“The contracts 

involved here . . . may be the same as, or similar to, contracts routinely involved 

in Commission matters. . . .  These considerations show that the Commission does 

have special expertise to bring to bear in this matter . . . .”). 
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essentially identical to the corresponding section in the Commission’s pro forma tariff), 

and the Commission’s orders implementing both.
32

   The Commission, rather than a 

court, is in a far better position to interpret its own regulations and tariffs of general 

applicability.  The Commission also is the appropriate party to interpret the meaning, 

impact, and scope of its own orders, including its letter order accepting the termination of 

the AES PTP Agreement.
 33

 

2. The Commission has a strong interest that its orders accepting 

service agreement terminations and related jurisdictional tariff 

provisions be interpreted uniformly 

 

The Commission has found there is “a need for uniformity of interpretation” in a 

contract dispute where the issue in question affects multiple customers across a 

transmission system whose service is subject to the same contract provision at issue or a 

very similar contractual term.
34

  Here, whether the Commission’s accepting a notice of 

termination of service under a defaulted agreement precludes any other judicial remedy 

available to the transmission provider for the default (e.g., a claim for damages in court) 

                                                 
32

  The pro forma tariff and the SPP Tariff have identical customer default 

provisions, except for their differing lengths of cure period and levels of detail 

regarding how notices of default may be conveyed.  See SPP Tariff at Section 7.4; 

Preventing Undue Discrimination and Preference in Transmission Service, Order 

No. 890-B, Appendix B § 7.3, 123 FERC ¶ 61,299 (2008), order on reh’g and 

clarification, Order No. 890-C, 126 FERC ¶ 61,228, order on clarification, Order 

No. 890-D, 129 FERC ¶ 61,126 (2009).  

33
  Rocky Mountain Natural Gas Co., 79 FERC ¶ 61,085, at 61,399 (“[T]he 

Commission is the appropriate party to interpret its own order.”). 

34
  Rockies Express Pipeline LLC, 145 FERC ¶ 61,179, at P 31; see also Mich. Wisc. 

Pipe Line Co., 32 FERC ¶ 61,408, at 61,911 (“The contracts involved here, . . . 

may be the same as, or similar to, contracts routinely involved in Commission 

matters. . . .  These considerations show that . . . Commission jurisdiction would 

promote uniformity of interpretation in matters of this kind.”). 
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is important not only to SPP and all of its customers throughout its multi-state region, but 

also to other transmission customers and transmission providers across the country that 

have a tariff provision, similarly modeled on the Commission’s pro forma tariff,  

requiring the filing of a notice of termination before terminating service.
35

   

Moreover, the Commission’s procedure for authorizing cancellation of 

jurisdictional agreements under Section 35.15 of its regulations and the impact of its 

orders accepting notices of cancellations of service are applicable to all jurisdictional 

utilities and should be uniformly interpreted. 

It would create confusion and would be severely disruptive to the orderly 

administration of transmission service for there to be potentially conflicting decisions 

throughout the nation about the meaning of Commission actions accepting notices of 

termination of service under jurisdictional service agreements.  The Commission has a 

strong interest in ensuring a uniform interpretation of its orders in these circumstances. 

3. Issuance of a declaratory order is important to the Commission’s 

regulatory responsibilities 

 

Finally, the Commission has determined that a dispute is “important in relation to 

the regulatory responsibilities of the Commission” when the dispute affects FERC-

approved tariff provisions
36

 or calls for the interpretation of the Commission’s own 

orders.
37

  That is clearly the case here. 

                                                 
35

  See supra note 34. 

36
  Rockies Express Pipeline LLC, 145 FERC ¶ 61,179, at P 31. 

37
  Rocky Mountain Natural Gas Co., 79 FERC ¶ 61,085, at 61,399. 
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The applicability of Section 35.15 of the Commission’s regulations, SPP Tariff 

Section 7.4, and other similar tariff provisions is widespread.  Disputes similar to the 

dispute between SPP and AES relating to customer nonpayment defaults under 

jurisdictional service agreements and resulting terminations of service inevitably will 

arise in the future.  An important aspect of the Commission’s regulatory responsibilities 

is to ensure that the requirements contained in its jurisdictional tariffs directing 

transmission providers to file notices of termination of service upon a nonpayment 

default and the impact of the Commission’s orders accepting notices of terminations of 

service are properly understood by the public and not misapplied by the courts.  

Therefore, the guidance requested in this Petition is important to the Commission’s 

regulatory responsibilities.
38

  

IV. NOTHING IN THE SPP TARIFF, THE COMMISSION’S REGULATIONS, 

OR THE COMMISSION’S ORDERS LIMITS SPP’S REMEDIES FOR 

DEFAULT OF A TRANSMISSION SERVICE AGREEMENT TO 

TERMINATION OF SERVICE OR PRECLUDES SPP FROM SEEKING 

DAMAGES FOR BREACH OF CONTRACT IN COURT 

 

SPP’s request in this Petition is in most respects unremarkable.  It simply seeks 

the Commission’s confirmation that a transmission provider may seek damages in a court 

of appropriate jurisdiction for breach of the service agreements that are entered into 

pursuant to Commission tariffs.  It might seem that this is self-evident, but as discussed 

above, SPP and its transmission service customer disagree whether a judicial damage 

action may be pursued once service is terminated pursuant to the Commission’s 

regulations.  Accordingly, SPP requests that the Commission exercise its discretion and 

                                                 
38

  See Rockies Express Pipeline LLC, 145 FERC ¶ 61,179, at PP 30-31; Rocky 

Mountain Natural Gas Co., 79 FERC ¶ 61,085, at 61,399. 
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issue a declaratory order confirming that nothing in the SPP Tariff, the Commission’s 

regulations, or its order accepting the notice of termination of the AES PTP Agreement 

precludes SPP from seeking damages in federal or state court for breach of the contract. 

Section 7.4 of the SPP Tariff provides that upon the default of a service 

agreement for nonpayment, “the Transmission Provider may initiate a proceeding with 

the Commission to terminate service but shall not terminate service until the Commission 

so approves any such request.”
39

  Similarly, the Commission’s regulation requires the 

filing and Commission acceptance of a notice terminating service: 

 35.15  Notices of cancellation or termination. 

When a . . .  service agreement . . .  required to be on file 

with the Commission is proposed to be cancelled . . . and 

no new . . . service agreement . . . is to be filed in its place, 

a filing must be made to cancel such . . . service 

agreement . . . at least sixty days . . . prior to the date such 

cancelation or termination is proposed to take effect.
40

 

 

The purposes of these requirements to file notices of cancellation or termination 

of service agreements are “to protect wholesale purchasers and customers from 

unexpected terminations of service”
41

 and to provide the Commission the “opportunity to 

review the cancellation or termination to ensure that it is just and reasonable.”
42

 When the 

Commission accepts notices of cancellation based on defaults for nonpayment, the 

Commission simply is indicating that termination of service under the agreement is just 

                                                 
39

  SPP Tariff at Section 7.4.   

40
  18 C.F.R. § 35.15. 

41
  UGI Utils., Inc. v. PJM Interconnection, L.L.C., 95 FERC ¶ 61,072, at 61,199 

(2001). 

42
  Pac. Gas and Elec. Co., 51 FERC ¶ 61,371, at 62,263 n.13 (1990).   
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and reasonable.
43

  Nothing in the Commission orders accepting notices of terminations of 

service (typically letter orders, as here) indicates that they are intended to preclude the 

normal course breach of contract actions in appropriate courts that arise from customer 

nonperformance, and the Commission should so confirm. 

Indeed, the Commission has held repeatedly that it has no authority to award 

damages
44

 and the proper forum for seeking damages is the courts.
45

  In many of these 

cases, the Commission may take actions within its jurisdiction, but it expressly leaves 

                                                 
43

  The Commission accepts notices of cancellation or termination due to 

nonpayment defaults.  See e.g., Pac. Gas & Elec. Co., 146 FERC ¶ 61,120, at 

PP 19, 23 (2014) (allowing public utility to terminate a Small Generator 

Interconnection Agreement when interconnection customer did not provide the 

financial security called for under the agreement); Pub. Serv. Co. of N.M., 143 

FERC ¶ 61,192, at PP 2-3, 14-15 (2013) (accepting notice of termination of 

transmission service agreement when customer had failed to make payments). 

44
  Owens-Corning Fiberglas Corp. v. Transcontinental Gas Pipe Line Corp., 49 

FERC ¶ 61,282, at 62,064 (1989); Swecker v. Midland Power Coop., 87 FERC 

¶ 61,187, at 61,722 (1999); Hudson River-Black River Regulating Dist., 100 

FERC ¶ 61,319, at P 44 n.46 (2002), order on reh’g, 102 FERC ¶ 61,133 (2003). 

45
  Bay Gas Storage Co., 131 FERC ¶ 61,034, at P 27 (2010) (“We leave to the 

Texas state courts the determination of any damages to Florida Gas and resolution 

of any remaining issues.”); LSP-Cottage Grove, L.P. v. N. Natural Gas Co., 111 

FERC ¶ 61,108, at P 45 (2005) (“The Commission has exclusive jurisdiction over 

whether contract terms violate . . .  Commission policies, regulations, or 

orders. . . .  However, once the Commission has decided that issue, a court would 

then have jurisdiction to determine whether the contract requires further payments 

or should be further modified to accomplish the intent of the parties . . . .”); Va. 

Natural Gas, Inc. v. Columbia Gas Transmission Corp., 108 FERC ¶ 61,086, at 

P 35 (2004) (“We believe that VNG's objection . . . can most appropriately be 

considered as a breach of contract claim by a court of law, with the court to 

determine damages.”); Hudson River-Black River Regulating Dist., 100 FERC 

¶ 61,319, at P 44 n.46 (“the remedy would lie in a state court action seeking 

damages”). 
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issues of damages to the appropriate courts to resolve.
46

  Plainly, the Commission does 

not intend by its limited action of accepting by letter order a notice of cancellation or 

termination that a transmission provider is precluded from pursuing the ordinary breach 

of contract claim for damages in an appropriate court. 

These principles are consistent with general contract law principles that relieve a 

non-breaching party of its obligations upon a material breach by another party.  Under 

general contract law principles, once AES breached the AES PTP Agreement by failing 

to pay for service, SPP no longer was obligated to provide the contracted for service.
47

  

The Commission’s notice of cancellation or termination regulations simply implement 

that principle, but require a filing before performance ceases.  In short, relieving a non-

breaching party of its performance obligations under an agreement, whether under 

general contract law principles or the Commission’s notice of termination regulations, 

                                                 
46

  For example, in Bay Gas Storage Co., the Commission retained jurisdiction to 

interpret settlements and contract provisions that required the Commission’s 

“long experience” in interpreting similar provisions or its special expertise, or the 

consideration of Commission policies, but left to the Texas state courts the 

determination of any damages.  Id. at PP 22-27; see also LSP-Cottage Grove, 111 

FERC ¶ 61,108, at 45 in which the Commission determined certain provisions of 

firm transportation agreement to be unlawful (i.e., violated the Natural Gas Act or 

Commission policies), and noted that in light of the Commission’s holdings if 

Northern Natural wished to seek contractual remedies, it should do so in state 

court,  but that Northern Natural could not terminate its service to the customers 

without abandonment authorization from the Commission pursuant to NGA 

section 7. 

47
  See e.g., D’Andrea Bros. LLC v. U.S., 109 Fed. Cl. 243, 261-62 (Fed. Cl. 2013) 

(“[P]rior material breach excuses the non-breaching party from continuing 

performance.”); Lindan-Faye Construction Co. v. Housing Auth. of the City of 

Camden, 985 F.Supp. 520, 523-24 (D. N.J. 1998) (violation of a “Time Is of the 

Essence” clause was a material breach, “which relieve[s] the non-breaching party 

of its duty to perform”).   
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does not render a non-breaching party unable to seek damages for breach of contract.
48

  

Nothing in the Commission’s regulations or the SPP Tariff provides otherwise. 

AES’s position that by virtue of SPP seeking and the Commission accepting the 

termination of the AES PTP Agreement, SPP is precluded from seeking contract damages 

would lead to absurd results.  Under AES’s theory, a customer that seeks to avoid 

fulfilling its contractual obligations under a service agreement simply can default on its 

agreement, wait for the agreement to be terminated through the required notice of 

termination filed with the Commission, and then just walk away from its contractual 

obligations.  Shielding a customer from liability in this manner for contract damages 

caused by its own breach would provide the defaulting customer with a “get out of jail 

free card.”  Transmission providers and the other customers footing the bill for the 

transmission grid would have no rights against defaulting customers that have tied up 

transmission capacity in exchange for a promise to pay.  Such an outcome could not have 

been intended by the approved SPP Tariff provisions, the Commission’s notice of 

cancellation or termination regulations, or the Commission’s simple letter order accepting 

the notice of termination of the AES PTP Agreement. 

Here, for five years, AES one year at a time postponed the commencement of its 

contracted one year of service.  Each time, this meant that SPP was precluded from 

selling long term PTP service that would conflict with the contracted rights AES held one 

                                                 
48

  See e.g., Myriad Dev., Inc. v. Alltech, Inc., 817 F. Supp. 2d 946, 963 (W.D. Tex. 

2011) (“If the breach is total then the non-breaching party may cease performance 

and sue for damages.”); City of N.Y. v. N.Y. Pizzeria Delicatessen, Inc., No. 05-

CV-2754, 2006 U.S. Dist. LEXIS 71414, at *22 (S.D.N.Y. Sept. 29, 2006) 

(“[W]hen one party has committed a material breach of a contract, the non-

breaching party is discharged from performing any further obligations under the 

contract, and can elect to terminate the contract and sue for damages.”).   
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year out.  That is a permissible course for a transmission customer to pursue under the 

SPP Tariff.  But AES remained obligated to fulfill its contractual obligations after the 

final extension expired.  This was memorialized in the final AES PTP Agreement, which 

had a term of January 8, 2013 through January 7, 2014.
49

  There was no confusion on the 

part of AES that it would be obligated to pay for the contracted one year of service during 

2013.  As AES stated to SPP when it requested the final extension, “we have it in our 

long term budget plan to begin making monthly payments for the full service beginning in 

January 2013.”
50

   

None of AES’s contractual expectations or commitments was extinguished by the 

Commission’s letter order accepting SPP’s required notice of termination of service, 

either explicitly or implicitly, as discussed above.  Therefore, the Commission should 

issue the requested declaratory order confirming that SPP’s right to bring a damages 

claim for breach of contract in an appropriate court is not limited by the SPP Tariff, the 

Commission’s regulations, or the Commission’s letter order accepting the notice of 

termination of service under the AES PTP Agreement. 

                                                 
49

  Attachment C at Specifications § 1.0. 

50
  Attachment B (emphasis added). 
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V. CORRESPONDENCE AND COMMUNICATION 
 

 Correspondence and communications with respect to this filing should be sent to, 

and SPP requests the Secretary to include on the official service list, the following:  

Michael Riley  

Associate General Counsel 

Southwest Power Pool, Inc. 

201 Worthen Drive 

Little Rock, AR  72223 

(501) 614-3372 (phone) 

michael.b.riley@spp.org 

 

Barry S. Spector 

Carrie L. Bumgarner 

Wright & Talisman, P.C. 

1200 G Street, N.W., Suite 600 

Washington, D.C. 20005 

(202) 393-1200 (phone) 

(202) 393-1240 (fax) 

spector@wrightlaw.com 

bumgarner@wrightlaw.com 

 

 

VI. CONCLUSION 

 

For the reasons discuss above, SPP requests that the Commission issue a 

declaratory order confirming that (a) Section 7.4 of the SPP Tariff does not limit SPP’s 

right to seek contract damages in an appropriate court for the nonpayment default for the 

entire term of the service contracted under the AES PTP Agreement; (b) nothing in the 

Commission’s regulations requiring that transmission providers submit notices of 

termination before terminating service limits SPP’s ability to seek damages for breach of 

contract in an appropriate court; and (c) the Commission’s order accepting cancellation of 

the AES PTP Agreement does not limit SPP’s rights to seek damages in an appropriate 

court for AES’s nonperformance of the AES PTP Agreement.   
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      Respectfully submitted,  

      ____ 

 Barry S. Spector 

Carrie L. Bumgarner 

Wright & Talisman, P.C. 

1200 G Street, N.W., Suite 600 

Washington, D.C. 20005 

(202) 393-1200 (phone) 

(202) 393-1240 (fax) 

spector@wrightlaw.com 

bumgarner@wrightlaw.com 

 

      Attorneys for 

      Southwest Power Pool, Inc. 

 

Dated: May 9, 2014 
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Attachment E 
 



 

 

201 Worthen Drive 
Little Rock, AR  72223-4936 
(501)614-3243  
 
Phil McCraw 
Sr. Credit Risk Specialist 
 
 
 
 
 
 
 
February 21, 2013 
 
Robert Durham 
AES Shady Point, LLC 
P.O. Box 1740 
Panama, OK 74951  

Subject:  Notice to Cure Non Payment of January Invoice due February 20, 2013 
 
Dear Mr. Durham: 
 
This letter will serve as official notification to AES Shady Point, LLC (“AES”) under 
Section 7.4 of the Southwest Power Pool, Inc. (“SPP”) Open Access Transmission Tariff 
(“Tariff”) that the payment of your January 2013 invoice that was due on February 20, 
2013 is past due. A copy of the invoice is included with this letter. The unpaid balance, 
including interest charges, now amounts to $555,942.72 as of this date.  Interest 
continues to accrue on the unpaid balance daily.  
 

In accordance with Section 7.4 of the SPP Tariff, AES has two business days from the 
receipt of this notice to cure the past due status. If AES fails to cure the past due status by 
February 25, 2013, AES shall be deemed to be in default under the SPP Tariff and SPP 
will seek to enforce the applicable remedies in accordance with the SPP Tariff. 
 
Please contact me if you have any questions.  
 
Sincerely, 

 
Phil McCraw 
Sr. Credit Risk Specialist 
 
cc: Lundy Kiger 



1/31/2013 TRN0113SHDY

Customer
Customer ID

Item Number Description Amount

1

AESS001
AES Shady Point, LLC

Invoice Date

Page

PO Box 1740
Panama OK    74951

Attn: Accounts Payable
201 Worthen Drive
Little Rock AR    72223

Due Date

Southwest Power Pool

2/20/2013

Invoice 

Invoice Number
Federal Tax ID: 71-0748158

               $21,115.52 TARIFF99928 Tariff clearing, Day 28
               $21,115.52 TARIFF99916 Tariff clearing, Day 16
                $2,048.76 TARIFF00324 Tariff administration fees, Day 24
               $21,115.52 TARIFF99924 Tariff clearing, Day 24
               $21,115.52 TARIFF99925 Tariff clearing, Day 25
                $2,048.76 TARIFF00323 Tariff administration fees, Day 23
                $2,048.76 TARIFF00325 Tariff administration fees, Day 25
               $21,115.52 TARIFF99926 Tariff clearing, Day 26
                $2,048.76 TARIFF00326 Tariff administration fees, Day 26
               $21,115.52 TARIFF99927 Tariff clearing, Day 27
                $2,048.76 TARIFF00327 Tariff administration fees, Day 27
                $2,048.76 TARIFF00328 Tariff administration fees, Day 28
               $21,115.52 TARIFF99929 Tariff clearing, Day 29
               $21,115.52 TARIFF99930 Tariff clearing, Day 30
               $21,115.52 TARIFF99931 Tariff clearing, Day 31
                $2,048.76 TARIFF00331 Tariff administration fees, Day 31
               $21,115.52 TARIFF99918 Tariff clearing, Day 18
                $2,048.76 TARIFF00318 Tariff administration fees, Day 18
                $2,048.76 TARIFF00315 Tariff administration fees, Day 15
                $2,048.76 TARIFF00316 Tariff administration fees, Day 16
               $21,115.52 TARIFF99923 Tariff clearing, Day 23
                $2,048.76 TARIFF00329 Tariff administration fees, Day 29
               $21,115.52 TARIFF99915 Tariff clearing, Day 15
                $2,048.76 TARIFF00310 Tariff administration fees, Day 10
                $2,048.76 TARIFF00322 Tariff administration fees, Day 22
                $2,048.76 TARIFF00308 Tariff administration fees, Day 08
               $21,115.52 TARIFF99909 Tariff clearing, Day 09
               $21,115.52 TARIFF99910 Tariff clearing, Day 10
               $21,115.52 TARIFF99911 Tariff clearing, Day 11
                $2,048.76 TARIFF00311 Tariff administration fees, Day 11
               $21,115.52 TARIFF99912 Tariff clearing, Day 12
                $2,048.76 TARIFF00330 Tariff administration fees, Day 30
                $2,048.76 TARIFF00312 Tariff administration fees, Day 12
               $21,115.52 TARIFF99908 Tariff clearing, Day 08
               $21,115.52 TARIFF99913 Tariff clearing, Day 13



1/31/2013 TRN0113SHDY

Customer Customer ID

Item Number Description Amount

2

AESS001AES Shady Point, LLC

Invoice Date

PagePO Box 1740
Panama OK    74951

Attn: Accounts Payable
201 Worthen Drive
Little Rock AR    72223

Southwest Power Pool

Due Date
2/20/2013

Invoice 

Invoice NumberFederal Tax ID: 71-0748158

                $2,048.76 TARIFF00320 Tariff administration fees, Day 20
                $2,048.76 TARIFF00309 Tariff administration fees, Day 09
                $2,048.76 TARIFF00313 Tariff administration fees, Day 13
                $2,048.76 TARIFF00321 Tariff administration fees, Day 21
               $21,115.52 TARIFF99921 Tariff clearing, Day 21
               $21,115.52 TARIFF99922 Tariff clearing, Day 22
               $21,115.52 TARIFF99920 Tariff clearing, Day 20
                $2,048.76 TARIFF00319 Tariff administration fees, Day 19
               $21,115.52 TARIFF99919 Tariff clearing, Day 19
                $2,048.76 TARIFF00317 Tariff administration fees, Day 17
               $21,115.52 TARIFF99917 Tariff clearing, Day 17
                $2,048.76 TARIFF00314 Tariff administration fees, Day 14
               $21,115.52 TARIFF99914 Tariff clearing, Day 14

$555,942.72 TotalPlease send immediately available funds
in the exact amount shown to:

Southwest Power Pool, Inc.
c/o US Bank
Routing/ABA #: 082000549
Account #: 4331415002



 

 

 

 

 

 

 

 

 

 

 

 

 

Attachment F 
 







Attachment G 



 

 

 
May 31, 2013 
 
 
Lundy Kiger 
AES Shady Point, LLC 
P.O. Box 1740 
Panama, OK 74951  
 
Subject:  Final Invoice for Transmission Service 
 
Dear Mr. Kiger: 
 
In 2006, AES Shady Point, LLC (“AES”) requested one year of Point-to-Point (“PTP”) 
transmission service under the Southwest Power Pool, Inc. (“SPP”) Open Access Transmission 
Tariff (“Tariff”). AES executed a Service Agreement for Point-to-Point Transmission Service 
(“Service Agreement”) for one-year of PTP transmission service to commence on January 8, 
2008. AES subsequently deferred the PTP transmission service for the maximum five-year 
period under the SPP Tariff. Accordingly, the AES PTP transmission service commenced on 
January 8, 2013.   
 
On February 20, 2013, AES failed to pay the January 2013 invoice for PTP transmission 
service. As a result, SPP deemed AES to be in default under Section 7.4 of the SPP Tariff and 
made a filing on February 26, 2013 at the Federal Energy Regulatory Commission 
(“Commission”) requesting that the Commission find that AES was in default under the SPP 
Tariff and terminate the transmission service (“Termination Filing”). On April 23, 2013, the 
Commission accepted the Termination Filing with an effective date of February 25, 2013. 
 
Attached is the final invoice for the amount owed to SPP for the PTP transmission service 
under the AES Service Agreement. The final invoice reflects the amount due for the term of 
January 8, 2013 to January 8, 2014 net of the Financial Security provided by AES in 
accordance with Attachment X of the SPP Tariff that was liquidated by SPP at the time of non-
payment.  
 
Please contact me if you have any questions. 
 
Sincerely, 
 
 
 
Tom Dunn 
Vice President, Finance & Chief Financial Officer 
(501) 614-3320 · tdunn@spp.org 
 
Enclosure 



INVOICE

Remit to: Invoice Number:
Southwest Power Pool, Inc. SPP04211
201 Worthen Drive
Little Rock, Arkansas 72223 Invoice Date:

May 28, 2013

Due Date:
June 28, 2013

Bill to:
AES Shady Point, LLC
PO Box 1740
Panama, OK 74951

Description: Amount:
Transmission Service for 1/8/2013 thru 1/8/2014, net of collateral liquidated $7,789,045.09
and payments received.

Total Amount Invoiced $7,789,045.09

Please Wire or ACH payment to:
Southwest Power Pool
c/o US Bank N.A.
Routing/ABA Number: 082000549
Account Number:  4331415002
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